
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/24/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

1.  TIME:  9:00   CASE#: MSC14-00996 
CASE NAME: CA TAXPAYERS VS. TABER CONSTRUCTION 

HEARING ON MOTION FOR ORDER STRIKING OR TAXING COSTS 
FILED BY CALIFORNIA TAXPAYERS ACTION NETWORK 

* TENTATIVE RULING: * 
 

Plaintiff’s unopposed motion to strike or tax costs is granted. 
 
This Court (Judge Spanos) originally entered judgment against plaintiff’s entire case after 
sustaining a demurrer.  Plaintiff appealed.  The court of appeal affirmed most of that judgment, 
but reversed and remanded on one cause of action.  On remand, this Court granted summary 
judgment for defendant on the one remaining count and again entered judgment for defendant.  
The court of appeal affirmed that judgment, stating that Taber was to recover its costs on 
appeal. 
 
Taber then filed the present memorandum of costs.  It included not only the costs incurred on 
the second appeal, but also costs incurred on the first appeal.  That is impermissible.  On the 
first appeal the court of appeal, in light of the mixed result it was reaching, expressly ordered 
that each side was to bear its own costs.  That ruling remains in force as to costs for the first 
appeal. 
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Taber also includes costs incurred in the trial court, both before and after the first appeal.  That 
is also impermissible.  The time to seek costs incurred in the trial court was upon entry of the 
trial-court judgment – not two years later after an appeal.  The court of appeal on the second 
appeal ordered that Taber should recover its costs in the appeal, meaning the second appeal.  It 
is far too late now for Taber to be including costs incurred in the trial court. 

  

2.  TIME:  9:00   CASE#: MSC15-02042 
CASE NAME: CUSTOM COMMERCIAL VS. BUTLER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY CUSTOM COMMERCIAL DRY CLEANER, INC. 
* TENTATIVE RULING: * 
 
This motion is continued to September 4, 2020 at 9:00 a.m. 
 
This was a collections action for payment of services rendered in restoring fire damage to 
defendant’s house.  The parties settled the case in 2016, with a stipulation calling for payment 
over a period of time and a reservation of jurisdiction under Code of Civil Procedure § 664.6.  
Plaintiff says defendant has defaulted on her required payments, and hence seeks entry of 
judgment as called for in the stipulated settlement. 
 
On May 29, defendant had filed an “Affidavit” requesting a continuance, on the grounds that she 
is ill and sheltering in place due to COVID-19, she has just returned to work and cannot take 
time off (an assertion not entirely harmonious with the first ground), and she needs time to hire 
an attorney. 
 
This motion was not filed until June 9.  Defendant’s Affidavit was thus filed nearly two weeks 
before the motion.  Given that plaintiff’s attorney was in communication with defendant about 
this issue during April and May, however, the Court assumes that defendant was anticipating 
the motion and acting preemptively to continue it. 
 
The Court further notes that there is no indication that defendant served her Affidavit on 
plaintiff’s counsel.  She is admonished that anytime she files anything with this Court, she must 
(1) serve it appropriately on the other side, and (2) file proof with the Court that she has done 
so.  In the present circumstances, however, the Court is inclined to let this lapse of service slide, 
this time. 
 
The Court also sees no particular prejudice to plaintiff from allowing the continuance requested.  
According to plaintiff’s position, it is accruing an above-market interest rate on the debt in 
the meantime. 
 
Accordingly, the Court grants the continuance.  Plaintiff should bear in mind, however, that she 
should not count on any further continuances.  She can seek and hire an attorney without any 
face-to-face interaction. 
 
As a courtesy, the Court requests that plaintiff’s counsel should see that defendant gets a copy 
of this ruling, and notice of the continued date. 
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 3.  TIME:  9:00   CASE#: MSC19-00720 
CASE NAME: ROMERO VS. RUBALCABA 
SPECIALLY SET HEARING ON: BENCH BRIEFS 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss scheduling of a bench trial, and the prospects for 
settlement or ADR before then. 
 
The Court earnestly thanks both sides for their bench briefs and evidentiary support, which have 
been very helpful to the Court in understanding the legal and factual contours of the case.  It is 
likely, indeed, that these motions may take the functional place of post-trial briefs – or even if 
not, the documents can largely be recycled for that purpose. 
 
However, it does appear that trial will be necessary.  At the time the Court ordered these bench 
briefs, it was not at all clear what the dispositive issues in the case would turn out to be, and 
how they would be addressed.  The Court had in mind: 
 

1.  It seemed quite possible that the case would basically be a matter of applying legal 
principles to known facts and documents, calling for briefing rather than evidentiary trial. 
 

2. Even if there were critical factual matters outside the documents, it seemed possible that 
the parties’ factual assertions might turn out to be substantially undisputed, again 
allowing the matter to proceed with briefing rather than live testimony. 

 
3. Failing that, if there did turn out to be substantially disputed material facts requiring trial, 

the trial briefs would nevertheless serve as a valuable road map for the Court, allowing it 
to understand the legal structure surrounding the disputed facts, and (so to speak) to 
“instruct itself” on the law. 

 
This last prospect now appears to be the operative one.  The Court does not see how it could 
resolve this on the papers, given the actual dispute in testimony about what the parties actually 
discussed and intended at the time.  Further, the Court notes, defendant has expressly stated 
that she does not agree to submit the matter on the papers, but requests bench trial.  The Court 
will provide one. 
 
Plaintiff for his part has filed a belated request for decision on the papers, pointing out that 
defendant had sought to file a summary judgment motion claiming that there were no disputed 
issues of fact.  That defendant so claimed, however, doesn’t prove it to be true.  It is often seen 
that each side proclaims that all the facts are on its side, and the two sets of facts don’t match 
up.  Moreover, it is sometimes the case that a side asserts (correctly or incorrectly) that it has all 
the undisputed facts it needs to prevail, but that the other side would have to prove disputed 
facts to win.  Sorting out these kinds of disputes is exactly what the trial briefs in this case were 
ordered for.  In any event, the Court cannot see a path to result that does not require it to judge 
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credibility between the two sides’ versions of the events and intentions at the time of the original 
transaction. 
 
In the meantime, however, the case looks like one that ought to be susceptible to settlement, 
and it does not appear that much has occurred by way of ADR yet.  Accordingly, the Court 
intends to set a firm bench trial date, but also to discuss how the parties might usefully go about 
trying to resolve the case short of trial. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00720 
CASE NAME: ROMERO VS. RUBALCABA 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER 
FILED BY SONIA RUBALCABA 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for leave to file an amended answer is granted.  Defendant may 
file and serve the amended answer within two weeks.  Whether the newly added affirmative 
defense applies to the facts here remains to be argued. 

  

 5.  TIME:  9:00   CASE#: MSC19-00920 
CASE NAME: ZARAGOZA-SALCIDO VS. CC SHERIFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Defendant County demurs to plaintiff’s first amended complaint (FAC), and specifically to all 
causes of action other than the first (FEHA discrimination).  The demurrer is sustained without 
leave to amend as to the seventh, eighth, and ninth causes of action.  It is sustained with 
leave to amend as to the second through sixth causes of action.  Plaintiff may file and serve a 
second amended complaint by August 21.  If she chooses not to do so, defendant’s time to 
answer the surviving part of the FAC will run from then. 

Meet and Confer 

The Court stated on the prior demurrer that it was not satisfied with the attorneys’ efforts to meet 
and confer.  The Court remains unsatisfied this time around.  Both sides’ briefs reflect that 
inadequate dialog occurred about the subjects in this demurrer.  The briefs engage in mutual 
finger-pointing about whose fault that was, and it would require an evidentiary hearing (which 
the Court does not intend to conduct) to sort out the proverbial “he-said-she-said” of these 
accusations.  The Court does point out, however, that this kind of phone-tag “meet and confer” 
is the reason why the statute requires that meeting and conferring must occur either face to face 
or by real-time telephone conversation.  Any further violations by either side of this requirement 
will face the prospect of sanctions, and will also factor into any future thinking about further 
leave to amend. 
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Other Preliminary Procedural Nits 

Both counsel also engage in some minor nitpicking on procedural points, verging on the 
unprofessional.  Suffice it to say that (1) sufficient notice of the hearing date was given; (2) the 
County obviously was not prejudiced by a day’s delay in service of the opposition; and (3) the 
Court simply disregards the inappropriate attempt to cite other trial-court decisions.  Both 
counsel are expected to act more professionally in the future. 

The Court likewise gives scant attention to plaintiff’s argument that the County has waived its 
grounds for demurrer by not asserting them on the prior demurrer.  For starters, the County 
wasn’t a defendant at the time of the prior demurrer (which was plaintiff’s fault).  And even if it 
had been named then, under Code of Civil Procedure § 430.80(a) a demurrer on the ground 
that a complaint fails to state a cause of action is never waived.  (See Unruh v. Truck Ins. Exch. 
(1972) 7 Cal.3d 616, 622, superseded by statute on other grounds [demurrers on grounds that 
the complaint fails to state facts sufficient to constitute a cause of action and that the court 
lacked subject matter jurisdiction “are not waivable and may even be asserted for the first time 
on appeal."]; Horacek v. Smith (1948) 33 Cal.2d 186, 191 [same].) 

Summary of the FAC 

Plaintiff Susana Zaragoza-Salcido alleges that she was hired by the Contra Costa County 
Sheriff's Office as a deputy trainee.  She was involved in a training accident on February 2, 
2014, resulting in serious injuries that have required multiple surgeries on her ankle and 
shoulder.  After her first ankle surgery in February 2014, she was designated a “Ranger” rather 
than a deputy, and beginning in November 2014 she was assigned to the Martinez branch of 
this Court.  (FAC ¶ 15) 

Zaragoza-Salcido had another ankle surgery in January 2015.  (FAC ¶ 16)  She worked from 
mid-February to mid-March 2015 when she had her first shoulder surgery.  (FAC ¶ 17)  
Returning to work in January 2016, she was posted at the court until early September 2016, 
when she was sent home by a supervisor.  (FAC ¶¶ 17, 18)  She was told she could not return 
to work until all restrictions from her medical providers were lifted, allegedly "in retaliation" for 
her next shoulder surgery scheduled for mid-October 2016.  (FAC ¶ 19)  

Though it is not entirely clear, she seems to allege she was not able to work for the Sheriff's 
department from October 2016 until March 2018.  In mid-June 2017, she received a letter from 
the Sheriff's office stating she was not able to return to work because of her restrictions.  (FAC 
¶¶ 20, 23, 24)  Despite the June 2017 letter, in early March 2018 she was allowed to return to 
work at the court, where she worked from March 2018 until November 2018 when she had 
another shoulder surgery.  (FAC ¶¶ 24-26)  She alleges her posting at the court, however, was 
"temporary", a status disclosed to her before her November 2018 surgery, and that she believes 
her “temporary categorization of the position is due to Plaintiff's medical providers indicating she 
is a candidate for a fourth shoulder surgery".  (FAC ¶ 26, p. 6, ll.3-5)  With a few exceptions, the 
allegations after paragraph 37 of the FAC can be fairly characterized as generic, boilerplate 
allegations of misconduct fitting the general unlawful employment practices set forth in various 
subdivisions of Government Code §§ 12940 and 12945.2(a).  Moreover, as will be discussed, 
her several FEHA causes of action to a large extent are simply putting slightly varying labels on 
the same factual content – more appositely so in some cases than in others. 
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Standards for Ruling on a Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not legal conclusions or contentions.  (City of Dinuba v. County of Tulare (2007) 41 
Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 123.)  The Court 
gives the FAC “a reasonable interpretation, reading it as a whole and its parts in their context.  
[Citation.].”  (Id. at 123 [quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318].)  The Court “must 
also consider judicially noticed matters”.  (Schifando v. City of Los Angeles (2003) 31 Cal.4th 
1074, 1081.)  

The courts ... will not close their eyes to situations where a complaint contains 
allegations of fact inconsistent with attached documents, or allegations contrary 
to facts which are judicially noticed.  [Citations omitted.]  Thus, a pleading valid 
on its face may nevertheless be subject to demurrer when matters judicially 
noticed by the court render the complaint meritless. 

(Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.)  Factual 
allegations that contradict facts subject to judicial notice are not accepted as true on a demurrer.  
(Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1474; Kalnoki v. First American 
Trustee Servicing Solutions, LLC (2017) 8 Cal.App.5th 23, 38-39.) 

The County requests that the Court take judicial notice of Exhibit A to the original complaint 
and specifically Plaintiff's DFEH complaint, which is attached as pages 4 and 5 of Exhibit A to 
the original complaint.  (See Memo. ISO Dem. p. 4, fn. 1)  Plaintiff does not oppose the request.  
The Court grants the request for judicial notice and has considered the DFEH complaint in 
ruling on the demurrers.  

Exhaustion of Administrative Remedies – Generally 

Although the County’s formal notice of demurrer includes failure to exhaust administrative 
remedies as a ground for demurrer, for the most part the County doesn’t really argue the point.  
It includes an “oh, by the way” paragraph about that topic in its limitations section, but it appears 
that the County’s only beef on this point is that plaintiff, after attaching a copy of her DFEH 
complaint to her original complaint, then failed to attach it to the FAC.  Given that the County is 
correctly asking the Court to look to that attached document in support of its more specific 
argument about the CFRA claim, however, it would be inconsistent to make too much of a point 
about this clerical detail now. 

Having said that, the Court agrees with the County that plaintiff’s existing allegation about 
exhaustion (FAC ¶ 3) is entirely and impermissibly conclusory, and that plaintiff ought to either 
attach the document to any future pleading or else allege in detail how her DFEH complaint 
constitutes proper exhaustion as to each FEHA claim asserted. 

Exhaustion of Administrative Remedies – CFRA Claim 

The County does more directly raise the DFEH exhaustion issue as to plaintiff’s seventh cause 
of action, for violation of the California Family Rights Act (CFRA) by denial of family leave.  
Asking the Court to take judicial notice of plaintiff’s DFEH complaint, the County correctly points 
out that that complaint said nothing about any family-leave issues.  Plaintiff makes no effort to 
show otherwise. 
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The timely filing of an administrative complaint with the DFEH and exhaustion of that remedy 
are prerequisites to maintaining a civil action for damages under FEHA.  (Govt. Code 
§ 12965(b); Kim v. Konad USA Distribution, Inc. (2014) 226 Cal.App.4th 1336, 1345-46.)  
Failure to meet the exhaustion requirement is a jurisdictional bar to consideration of the claim, 
not merely a procedural defect.  (Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 70; Martin 
v. Lockheed Missiles & Space Co. (1994) 29 Cal.App.4th 1718, 1724.)  

The timing and content of the DFEH complaint define the scope of claims plaintiff can pursue 
against the County because of the FEHA exhaustion requirements.  Specifically, to meet the 
exhaustion requirement “the claimant must specify that act in the administrative complaint, even 
if the complaint does specify other cognizable wrongful acts.”  (Martin, 29 Cal.App.4th at 1724.)  
If the plaintiff fails to include the acts and violations of FEHA in the DFEH complaint that are 
later asserted in the civil action, causes of action based on those acts and violations may be 
barred for the failure to exhaust administrative remedies.  (See Wassman v. South Orange 
County Comm. College Dist. (2018) 24 Cal.App.5th 825, 850-51; Wills v. Superior Court (2011) 
194 Cal.App.4th 312, 328 [finding plaintiff had not exhausted her administrative remedies as to 
retaliation and hostile work environment causes of action not stated in the DFEH complaint]; 
Okoli v. Lockheed Technical Operations Co. (1995) 36 Cal.App.4th 1607,1617 [claims "like or 
reasonably related to" the claims stated in the DFEH complaint or that "would reasonably have 
been uncovered in an investigation of the charges" may be asserted in later civil action, but 
holding employee’s retaliation claim was barred by the exhaustion doctrine as it was not 
sufficiently like the race and national origin discrimination alleged in the DFEH complaint and 
arose after the DFEH complaint].  But see Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 
243, 266-67 [finding a triable issue of fact existed on the failure to exhaust administrative 
remedies, as the discrimination claims were like or related to the claim of harassment, and the 
employee provided detailed additional materials to the DFEH before and after filing the DFEH 
complaint].)  

The Court agrees that plaintiff failed to exhaust DFEH remedies as to any CFRA claim or claim 
based on denial of family leave.  It therefore sustains the demurrer without leave as to this 
cause of action.  If plaintiff contests the tentative to seek further leave to amend in this respect, 
she should come to the hearing prepared to show in detail how the DFEH complaint addressed 
the substance of this claim. 

Exhaustion of Administrative Remedies – Common-Law Retaliation 

Plaintiff’s eighth cause of action asserts unlawful retaliation under common law and Labor Code 
§ 1102.5.  Because it is not an FEHA claim, it is not subject to DFEH exhaustion requirements.  
Instead, it is subject to the general requirement that she must have filed a timely government 
claim under the Government Claims Act.  (See Govt. Code §§ 900.4, 905 [applies to claims for 
money or money damages against a public entity, which includes the county as a political 
subdivision of the state]; Govt. Code §§ 912, 945.4.)  Government Code § 945.4 requires a 
party to submit a claim to the public entity before pursuing a claim for money or damages in a 
lawsuit.  "[A] plaintiff must allege facts demonstrating or excusing compliance with the claim 
presentation requirement. Otherwise, his complaint is subject to a general demurrer for failure to 
state facts sufficient to constitute a cause of action."  (State of California v. Superior Court 
(2004) 32 Cal.4th 1234, 1243 [internal quotations omitted]). 
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The FAC does not allege that plaintiff has complied with this requirement, and her opposition 
brief does not so assert either.  The Court must assume that if plaintiff could allege compliance, 
she would have so alleged.  Accordingly, the demurrer is sustained without leave to amend as 
to this cause of action.  Again, if plaintiff seeks leave to amend, she should come to the hearing 
prepared to state in detail how she proposes to amend, and why this wasn’t alleged previously. 

The Statute of Limitations 

The County demurs to all FEHA causes of action (other than the first) as untimely under the 
statute of limitations.  The parties’ briefs on this point largely talk past each other, but they both 
lead to the same conclusion:  The FAC is inadequate in this regard, but leave to amend should 
be granted.  Plaintiff essentially concedes that her complaint is untimely except on the basis of 
tolling due to her pursuit of a workers’ compensation claim – which, however, is nowhere 
mentioned in the FAC.  In response, the County essentially concedes the possibility that the 
worker’s compensation claim might operate to toll limitations, and thus it expressly invites the 
Court to sustain with leave to amend. 

It is so ordered.  If plaintiff wants to rely on her worker’s compensation claim for tolling, her next 
iteration should plead that directly and in sufficient detail.  If the County still thinks tolling has 
been inadequately pleaded, we can hash that out on the next demurrer. 

Second Cause of Action (Disability Harassment) 

The County also makes more focused substantive attacks on the allegations of specific FEHA 
causes of action.  The Court will address these separately, starting with the second cause of 
action for disability harassment. 

It is a violation of FEHA for an employer to engage in or permit harassment of an employee in 
the workplace.  (Govt. Code § 12940(j)(1).)  In Janken v. GM Hughes Electronics (1996) 46 
Cal.App.4th 55, the Court described the distinction between violations of FEHA based on 
discrimination and harassment.  The court characterized harassment as conduct “not necessary 
for management of the employer’s business or performance of the supervisory employee’s job”, 
citing derogatory comments or derogatory cartoons as examples.  (Id. at 63-64.)  (See also 
Reno v. Baird (1998) 18 Cal.4th 640, 645, superseded by statute on other grounds 
[distinguishing between acts related to personnel management, such as job assignments, and 
harassing conduct].) 

The FAC alleges Plaintiff was either denied the right to work or was later assigned on a 
“temporary” basis to the courthouse after one of her surgeries.  That alleges discrimination, but 
it does not allege harassment as such.  In substance, plaintiff’s argument is that she has alleged 
discrimination and retaliation, so therefore she must also have alleged harassment.  Janken and 
Reno, however, make it clear that the gravamen of a harassment claim is something different 
from just discrimination; they are at pains to distinguish between discrimination in direct 
supervision, versus gratuitous forms of harassing conduct falling outside ”management of the 
employer’s business or performance of the supervisory employee’s job” (Janken, 46 Cal.App.4th 
at 63).  Plaintiff alleges nothing of that kind. 

The Court grants leave to amend as to this cause of action so that if plaintiff has anything to 
allege that could constitute harassment as opposed to discrimination, she may add such 
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allegations.  If she does not have any such additional facts to throw in, however, the Court urges 
her to forgo this separate claim as superfluous and unwarranted. 

Third Cause of Action (Failure to Accommodate) 

“The essential elements of a failure to accommodate claim are: (1) the plaintiff has a disability 
covered by the FEHA; (2) the plaintiff is a qualified individual (i.e., he or she can perform the 
essential functions of the position; and (3) the employer failed to reasonably accommodate the 
plaintiff’s disability.”  (Jensen v. Wells Fargo Bank (2000) 85 Cal.App.4th 245, 256; see also 
Govt. Code § 12940(m)(1).)  The County contends the third cause of action is deficient because 
Plaintiff does not allege she requested, and was denied, an accommodation for her disability. 

The FAC alleges (1) that plaintiff underwent her surgery in October 2016, (2) that “Defendant 
was informed” of the restrictions on her return to work and her ability to return; (3) that between 
October 2016 and March 2018, Plaintiff “constantly” asked to return to work; (4) that defendant 
sent the June 2017 letter denying her the right to return to work because of her restrictions; and 
(5) that despite the County’s knowledge of her disabilities, and though her restrictions did not 
prevent her from fulfilling the essential functions of her job, the County failed to accommodate 
her disabilities and medical restrictions.  (FAC ¶¶ 19, 2, 23, 52-54.)  For purposes of a demurrer, 
the Court must accept these factual allegations as true.  They are sufficient to allege a failure to 
accommodate under the foregoing authorities.  

Fourth Cause of Action (Failure to Engage in Interactive Process) 

It is unlawful for an employer “to fail to engage in a timely, good faith, interactive process with 
the employee ... to determine effective reasonable accommodations, if any, in response to a 
request for reasonable accommodation by an employee or applicant with a known physical or 
mental disability or known medical condition.”  (Govt. Code § 12940(n).)  Though asserted as a 
separate violation of FEHA, the claim is closely related to plaintiff’s third cause of action for 
failure to accommodate her disability under Government Code § 12940(m)(1).  (Soria v. 
Univision Radio Los Angeles, Inc. (2016) 5 Cal.App.5th 570, 598, 600.) 

Plaintiff alleges that she asked to return to work, that she was able to perform the essential 
functions of her job, but was denied the right to return because the County failed to engage in 
an interactive process “to determine how to achieve a reasonable accommodation for Plaintiff.”  
(See FAC ¶¶ 19, 21, 23, 62, 64)  The allegations together sufficiently state the elements of a 
claim for failure to engage in the interactive process claim under Government Code § 12940(n), 
at least as a technical matter. 

The Court observes, however, that the real gravamen of plaintiff’s grievance here, and the 
source of her alleged harm, is not the “denial of process” but the failure to accommodate.  It 
questions whether a “failure to engage in interactive process” really adds anything substantive 
to plaintiff’s other causes of action.  There does not appear to be any element of plaintiff’s 
asserted injury or damages that could be attributed specifically to the failure to talk about 
accommodation, as opposed to the failure to grant accommodation.  Plaintiff may wish to give 
this point more thought before including this as a freestanding cause of action, rather than as an 
element of a failure-to-accommodate claim. 
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Fifth Cause of Action (Retaliation Violation under FEHA) 

“Employees may establish a prima face case of unlawful retaliation by showing that (1) they 
engaged in activities protected by FEHA, (2) their employers subsequently took adverse 
employment action against them, and (3) there was a causal connection between the protected 
activity and the adverse employment action.  [Citations and internal quotations omitted.]”  
(Castro-Ramirez v. Dependable Highway Express, Inc. (2016) 2 Cal.App.5th 1028, 1046; 
see also Govt. Code § 12940(m)(2).) 

The County argues Plaintiff does not allege she engaged in a protected activity and then 
suffered an adverse employment consequence.  Plaintiff’s Opposition does not address the 
substance of the demurrer to this cause of action.  

Collectively, the FAC alleges she sought accommodations for her disability and was then 
retaliated against for engaging in that activity; that she tried to return to work but was refused 
until March 2018, when she was given a temporary assignment.  Plaintiff alleges that after 
certain surgeries which caused her to have disabilities but did not preclude her from performing 
the essential functions of her job, she was reassigned, then removed from her duties at the 
court, and then told she could not work until her medical restrictions were lifted.  (FAC ¶¶ 17-19)  
These events occurred shortly before she was scheduled for leave for another surgery in 
October 2016.  (FAC ¶ 19)  The County’s June 2017 letter advised her she could not return to 
work because of her disabilities, but later she was allowed to return to her former position in 
March 2018, and then subsequently told her position was reclassified as “temporary”.  
(FAC ¶¶ 20-26)  She alleges that she engaged in protected activities, and she was later 

retaliated against for seeking reasonable accommodations.  (FAC ¶¶ 72, 73)  

The Court is required to accept these allegations as true for purposes of a demurrer.  The 
allegations are sufficient to state a claim for retaliation related to her request for reasonable 
accommodation of her disability for purposes of a demurrer. 

Here again, there is an element of plaintiff applying different labels to more or less the same 
alleged unlawful conduct.  Here, however, there may be more substance to the distinction, 
depending on what the facts shown at trial might turn out to be.  It could be, for example, that a 
failure to accommodate, defensible in its own terms, might nevertheless be deemed unlawful if 
plaintiff can show a retaliatory motivation for it.  All that is left to the further development of the 
facts in discovery and at trial. 

Sixth Cause of Action (Failure to Prevent Discrimination/Harassment/Retaliation) 

The foundational predicate for this cause of action is a sufficiently pleaded cause of cause of 
action for discrimination, harassment, and/or retaliation.  (See Dickson v. Burke Williams, Inc. 
(2015) 234 Cal.App.4th 1307, 1315 [Govt. Code § 12940(k) claim]; Trujillo v. NB City Transit 
Dist. (1998) 63 Cal.App.4th 280, 289.)  The County did not contest the sufficiency of the 
allegations to state a claim for relief for discrimination as pleaded in the first cause of action.  
The Court has found the allegations of other FEHA causes of action to be sufficient.  The 
allegations of the sixth cause of action are therefore also sufficient to state a claim for relief, if 
not for failure to prevent harassment, at least as to the foundational claims of failure to prevent 
discrimination and retaliation.  
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It remains pertinent to observe, however, that a “failure to prevent” claim is inapposite when the 
acts allegedly not “prevented” are those of the employer itself.  This kind of claim is really 
designed to address unlawful conduct that might not be fairly attributable to the employer at the 
institutional level – for example, casual harassment by fellow employees, or retaliatory acts by a 
single rogue supervisor.  It is debatable whether a “failure to prevent” claim really adds anything 
of substance when the acts complained of – such as not allowing plaintiff to return to work 
without full medical clearance, or characterization of her employment as “temporary” – are those 
of the Sheriff’s Department as such.  The Court, however, leaves further discussion of this point 
to a later time when the facts are better known. 

Ninth Cause of Action (Declaratory Relief) 

Where a declaratory relief claim is derivative of other causes of action of the complaint, it stands 
or falls on the same grounds as those other claims.  (Ball v. FleetBoston Financial Corp. (2008) 
164 Cal.App.4th 794, 800.)  Further, where a declaratory relief claim concerns claims addressed 
in other substantive causes of action, the claim is duplicative, superfluous and properly 
dismissed.  (Hood v. Superior Court (1995) 33 Cal.App.4th 319, 324)  As the Hood court 
explained, where the issues in a declaratory relief cause of action “were fully engaged by other 
causes of action”, then the “declaratory relief was unnecessary and superfluous.  [Citations 
omitted.]  ‘The declaratory relief statute should not be used for the purpose of anticipating and 
determining an issue which can be determined in the main action.’  [Citations omitted.]”  (Id.) 
(See also Jensen v. Quality Loan Service Corp. (E.D.Cal. 2010) 702 F.Supp.2d 1183, 1189.) 

Plaintiff’s declaratory relief claim incorporates all prior allegations and seeks a declaration that 
the violations alleged in the other causes of action occurred.  Plaintiff’s Opposition does not 
contest the arguments supporting the demurrer.  The demurrer to this cause of action is 
sustained without leave to amend. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS. GYLLSTROM 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY MARIA MUNOZ, et al. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file a first amended complaint is granted.  The first 
amended complaint may be filed and served within two weeks. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO EXTEND TIME TO RESPOND 
FILED BY FIRST DATA MERCHANT SERVICES LLC 
* TENTATIVE RULING: * 
 
This was stipulated to and doesn’t require judicial approval. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/24/20 

 
 

- 12 - 

 8.  TIME:  9:00   CASE#: MSC20-00009 
CASE NAME: ZANGANEH VS. BEHYMER 
HEARING ON MOTION TO DISQUALIFY 
FILED BY MICHAEL BEHYMER D.C. 
* TENTATIVE RULING: * 
 
The moving party has taken this motion off calendar. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00349 
CASE NAME: SHELL VS. WIGLEY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BROOKANN JO WIGLEY 
* TENTATIVE RULING: * 
 
Defendant Brookann Wigley’s unopposed demurrer to the complaint is sustained with leave 
to amend.  Plaintiff may file and serve a first amended complaint within 30 days after service of 
an Order After Hearing hereon. 
 
The property in question is the residence of defendants Brookann Wigley and Larry Wigley, 
who hold the property as tenants in common.  Plaintiff Shell won an arbitration against Larry 
and holds a judgment against him.  Shell secured a judgment lien against Larry’s undivided 
half-interest in the property.  On the strength of that lien, Shell filed the present action to partition 
the property. 
 
A lienholder, however, is not entitled to bring a partition action.  The persons who may sue for 
partition are defined in Code of Civil Procedure § 872.210(a): 
 

(a) A partition action may be commenced and maintained by any of the following 
persons: 
(1) A coowner of personal property. 
(2) An owner of an estate of inheritance, an estate for life, or an estate for years 
in real property where such property or estate therein is owned by several 
persons concurrently or in successive estates. 

 
The legislative committee commentary confirms that this list intentionally omits to include 
lienholders: 
 

The provision formerly found in Section 752 for partition by a lienholder “on a 
parity with that on which the owner’s title is based” is not continued by Section 
872.210.  The provision was special legislation of extremely limited application.  
See, e.g., Elbert, Ltd. v. Nolan, 32 Cal 2d 610, 197 P2d 537 (1948); Elbert, Ltd. 
v. Clare, 40 Cal 2d 498, 254 P2d 20 (1953).  Moreover, it was an exception to the 
rule that only the holder of a substantial property interest is entitled to demand 
partition.  In some cases, foreclosure of the lien will result in a tenancy in 
common relationship.  See Elbert, Ltd. v. Nolan, supra. This act provides a one–
year grace period for persons affected by the repeal of this provision. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
https://advance.lexis.com/document/?pdmfid=1000516&crid=5bf258a1-c14a-4966-890e-0599e8f2ccbd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D8C1-66B9-811T-00000-00&pdtocnodeidentifier=AADAAEAASAADAACAAC&ecomp=x7r_kkk&prid=5984f488-f79c-4393-9506-d0428e6a9d6f
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It thus appears that Shell is skipping a step.  It must first foreclose on its lien on Larry’s half-
interest.  In so doing it will become a co-owner with Brookann, and can proceed then to seek 
partition.  The Court grants leave to amend to allow Shell to pursue this line of relief if it sees fit. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00649 
CASE NAME: DEGUZMAN VS. ADVANCED INTEGRATED PEST 
HEARING ON MOTION TO SEVER AND CHANGE VENUE 
FILED BY ADVANCED INTEGRATED PEST MANAGEMENT, et al. 
* TENTATIVE RULING: * 
 
Defendants Advanced Integrated Pest Management and Vasquez move to sever plaintiff’s 
claims against them and transfer venue to Placer County.  The motion is denied.  The moving 
defendants are given to July 31 in which to answer or otherwise respond to the complaint. 
 
Plaintiff Derek Guzman alleges that he was injured in two separate, otherwise unrelated auto 
accidents.  The first occurred on May 10, 2018, in San Joaquin County.  Defendant Vasquez, 
an employee of Advanced, was the other driver.  The second accident occurred on May 7, 2019, 
in Contra Costa County.  Defendant Antonio was the other driver.  Guzman alleges that each of 
Vazquez and Antonio was negligent in their respective accidents.  His complaint is very scanty 
in describing his injuries, but the briefs of both sides on this motion spell out Guzman’s theory 
in more detail.  He claims that his neck was injured in the first accident, resulting in surgery 
for cervical spine fusion.  He also claims that his repaired neck was injured again in the 
second accident. 
 
The moving defendants are residents of Placer County.  The other defendants are apparently 
residents of Contra Costa County. 
 
The moving defendants argue that these two accidents are factually unrelated, and plaintiff 
should not be permitted to join them together in a single lawsuit.  Accordingly, they argue for 
severance of plaintiff’s claims against themselves, and consequently for transfer of their severed 
case to their home county.  It is uncontested that if plaintiff had sued only Advanced and 
Vasquez, venue would not be proper in this county. 
 
The Court disagrees that these two accidents, and their respective defendants, are not properly 
joined in a single lawsuit.  Code of Civil Procedure § 379(c) provides: 
 

Where the plaintiff is in doubt as to the person from whom he or she is entitled to 
redress, he or she may join two or more defendants, with the intent that the 
question as to which, if any, of the defendants is liable, and to what extent, may 
be determined between the parties. 

 
This statute has been applied to the situation of successive tortfeasors alleged to have caused 
the same or overlapping injuries. 
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Successive tortfeasors (those whose independent wrongful acts successively 
cause plaintiff's injury) may be joined. (Kraft v. Smith (1944) 24 C.2d 124, 130, 
148 P.2d 23 [ statutes available on showing "that the negligence of two or more 
persons, whether joint, independently concurrent, or successive, contributed 
proximately to cause the injury" ]; Sareussen v. Lowe (1954) 125 C.A.2d 288, 
270 P.2d 27 [ joinder is permissible whether joint, concurrent, or successive 
tortfeasors]…. 

 
5 Witkin, California Procedure, Pleadings § 200 (2020). 
 
Both sides cite Landau v. Salam (1971) 4 Cal.3d 901.  The case directly supports plaintiff’s 
position.  Plaintiff there alleged that he was injured in successive, otherwise unrelated tortious 
accidents – the first an auto accident, and the second a premises liability tort.  The court held 
that joinder of these two torts in a single action was proper under § 379(c). 
 

Plaintiff in the present case has pled (1) an injury, (2) negligence by successive 
tortfeasors, and (3) doubt as to which is liable; he thus comes within the express 
terms of section 379c and the reasoning of Kraft v. Smith.  Respondents, 
however, project the presence of an additional prerequisite to joinder – “some 
sort of factual ‘nexus’ connecting or associating the claim pleaded against the 
several defendants.’ … [T]he imposition of any such requirement upon section 
379c would be superfluous.  Section 379c does not permit the unlimited joinder of 
defendants; it provides for joinder only when plaintiff pleads a specific 
relationship between the defendants, namely, a single or cumulative injury, giving 
rise to doubt as to the respective liability of defendants for that injury.  In other 
words, when a plaintiff states facts showing a reasonable uncertainty as to the 
respective liability of the defendants, these same facts constitute the connection 
that links the acts of the defendants and fulfills any claimed requisite of “factual 
nexus.” 
 

4 Cal.3d at 906-07. 
 
Similarly in Kraft v. Smith (1944) 24 Cal.2d 130, the plaintiff alleged injury resulting from 
the successive malpractice of two different doctors.  The court held that joinder of the claims 
against the two doctors was appropriate.  A similar result occurred in Sareussen v. Lowe (1954) 
125 Cal.App.2d 288, involving alleged successive negligence in design and construction of 
a structure. 
 
This case is just like Landau.  The two alleged torts here were two auto accidents rather than an 
auto accident followed by a slip-and-fall, but that makes no difference. 
 
The same result follows as a matter of common sense, basic fairness, and judicial economy.  
It is completely foreseeable that when plaintiff goes to trial against each of these two other 
drivers, each driver will seek to lay the blame for plaintiff’s medical injuries on the other driver 
and the other accident.  The Vasquez defendants will argue that plaintiff’s present injuries were 
caused by the Antonio accident – and vice versa.  Thus, if these two accidents went to separate 

https://advance.lexis.com/document/?pdmfid=1000516&crid=8250fa85-2fc8-4b33-82af-27f81325960b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A602J-4VP1-F06F-24JG-00000-00&pdtocnodeidentifier=AAFAAEAADAACAACAACAAB&ecomp=x7r_kkk&prid=a2daa50b-d9d6-469a-bb28-b47a8cfd4a47
https://advance.lexis.com/document/?pdmfid=1000516&crid=8250fa85-2fc8-4b33-82af-27f81325960b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A602J-4VP1-F06F-24JG-00000-00&pdtocnodeidentifier=AAFAAEAADAACAACAACAAB&ecomp=x7r_kkk&prid=a2daa50b-d9d6-469a-bb28-b47a8cfd4a47
https://advance.lexis.com/document/?pdmfid=1000516&crid=8250fa85-2fc8-4b33-82af-27f81325960b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A602J-4VP1-F06F-24JG-00000-00&pdtocnodeidentifier=AAFAAEAADAACAACAACAAB&ecomp=x7r_kkk&prid=a2daa50b-d9d6-469a-bb28-b47a8cfd4a47
https://advance.lexis.com/document/?pdmfid=1000516&crid=8250fa85-2fc8-4b33-82af-27f81325960b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A602J-4VP1-F06F-24JG-00000-00&pdtocnodeidentifier=AAFAAEAADAACAACAACAAB&ecomp=x7r_kkk&prid=a2daa50b-d9d6-469a-bb28-b47a8cfd4a47
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trials, each of the two trials would in practical effect entail a full-blown trial (at least as to medical 
causation) of the facts of the other accident. 
 
Moreover, the potential for inconsistent results is obvious.  With each set of defendants able to 
point to the proverbial empty chair of the other accident’s driver, it is entirely possible that each 
jury would conclude that the injuries were caused by the other accident – leaving plaintiff with no 
recovery against either opponent.  (And the converse danger is equally true – the possibility that 
two separate sympathetic juries could end up awarding plaintiff the same general damages for 
pain and suffering, giving him a double recovery.) 
 
It is fair to observe here, as in Landau, that plaintiffs’ actual complaint leaves a good deal to be 
desired in spelling out the nature of Guzman’s injuries and the basis on which he contends he is 
in doubt as to which set of defendants he should be suing.  But as in Landau, the remedy for 
that is neither dismissal nor severance, but amendment of the complaint.  (See 4 Cal.3d at 909.)  
That, however, is outside the scope of the present motion.  And before these defendants demur 
to the complaint on that basis, they must meet and confer with plaintiffs, and plaintiffs would do 
well to amend to meet the objection. 
 
With severance off the table, there is nothing left of defendants’ transfer request.  They do not 
contest that if these claims are properly joined, plaintiff can properly lay venue in the county 
where any of the defendants resides.  After all, had plaintiffs brought this combined case in 
Placer or San Joaquin Counties, the Antonio defendants would have exactly the same 
geographical objection. 
 
Finally, the Court also notes that plaintiffs’ supporting documentation does not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

11.  TIME:  9:00   CASE#: MSC20-00662 
CASE NAME: VALIN CORPORATION VS. SCHOLLMEIER 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY FRANK SCHOLLMEIER 
* TENTATIVE RULING: * 
 
Defendant moves to compel arbitration of the dispute in this action.  The motion is granted. 
 
This is a “man bites dog” case, in which an employee seeks to enforce an arbitration provision 
in the employer’s standard employment contract, and the employer resists arbitration.  
Defendant Schollmeier was a former employee of plaintiff Valin.  They parted ways under the 
terms of a Separation Agreement.  Valin now sues Schollmeier, alleging that he breached the 
terms of the Separation Agreement with respect to disparagement, disclosure, and solicitation of 
other employees. 
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The documentary facts governing this motion are not disputed, and neither side seeks to rely on 
any facts from outside the documents.  The arbitration agreement at issue was entered into at 
the time when Valin first hired Schollmeier.  Its coverage is broad: 
 

This Agreement applies to any dispute arising out of or related to Employee’s 
employment with PDG or one of its affiliates, subsidiaries or parent company 
(collectively, the “Company” or termination of employment. 
 

Schollmeier states, and Valin doesn’t dispute, that Valin was an affiliate of PDG, and this 
arbitration agreement was thus binding on both parties as to Schollmeier’s employment at Valin.  
Valin does not contest that the stated scope of the arbitration clause, if not superseded or 
modified, would cover the present dispute (“or termination of employment”).  Nor, needless 
to say, does Valin contest the legality or enforceability of Valin’s own arbitration provision 
in general. 
 
Valin argues instead that the original arbitration provision is simply no longer in force, at least as 
to disputes arising from alleged breach of the Separation Agreement.  It relies on an express 
integration clause found in the Separation Agreement: 
 

Entire Agreement.  This Agreement constitutes the entire understanding 
between Employee and the Company and supersedes any other written or oral 
agreement pertaining to the subject matter discussed herein.  No person or party 
is authorized to make any representations, warranties, or promises except as set 
forth in writing in this Agreement.  No statement, agreement, representation or 
promise by any person which is not contained in this Agreement shall be valid or 
binding.  No modification of this Agreement shall be of any force or effect, unless 
in writing and executed by Employee and the Company. 

 
It is undisputed that the Separation Agreement was entirely silent on the topic of arbitration or 
other modes of dispute resolution.  It contained no arbitration provision, nor any reference back 
to the prior arbitration agreement.  But neither did it say anything expressly negating arbitrability, 
or expressly terminating or superseding the prior arbitration agreement. 
 
Valin argues that this necessarily negates the continued force of the prior arbitration provision.  
The “subject matter discussed herein”, as referred to in the Separation Agreement’s integration 
clause, is the termination of Schollmeier’s employment with Valin.  Hence (Valin argues), 
although the arbitration agreement expressly included “termination of employment” within the 
scope of arbitrable subject matter, it must be regarded as superseded by the integrated 
Separation Agreement. 
 
This argument is squarely foreclosed by the decision in Jenks v. DLA Piper Rudnick Gray Carey 
US LLP (2015) 243 Cal.App.4th 1, 15-20.  In Jenks, as here, the arbitration provision was found 
in the original employment contract between the employee and the employer.  When they parted 
ways they signed a Termination Agreement which mentioned nothing about arbitration of 
disputes.  The Termination Agreement contained an integration clause nearly identical to the 
one found in this case’s Separation Agreement, stating that it “constitutes the entire agreement 
between the parties with respect to the subject matter hereof and supersedes all prior 
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negotiations and agreements”.  (Id. at 15.)  The employee in Jenks, like Valin here, argued that 
that integration clause meant that the Termination Agreement superseded and ended the 
original arbitration agreement. 
 
The Jenks court held otherwise: 
 

As DLA Piper observes, the integration clause is explicitly limited to “the subject 
matter hereof,” namely, the terms of plaintiff's resignation.  The Termination 
Agreement does not mention arbitration at all, and contains no provisions 
regarding dispute resolution.  Consequently, the identified forum for dispute 
resolution remains arbitration based on the original Offer Letter. 

 
(Id.)  Thus, because the “subject matter” of the Termination Agreement (and its integration 
clause) did not extend one way or the other to the topic of arbitration, the Termination 
Agreement did not supersede the pre-existing arbitration agreement, which continued in force.  
The same logic squarely controls the scope of the Separation Agreement in this case. 
 
Valin seeks to distinguish Jenks on the basis that the dispute there arose from the employee’s 
pre-termination employment, whereas the dispute in this case is limited to alleged breach of 
the Separation Agreement.  But that does not appear to be an accurate account of Jenks.  
The opinion’s description of the underlying dispute there is very cursory, but the court described 
it thus:  “Plaintiff contended that while the Termination Agreement obligated DLA Piper to 
provide him with short-term disability (STD) benefits, the firm had ‘undervalued’ his benefits by 
computing them based on ‘artificially reduced salary figures.’”  (Id. at 6.)  In other words, 
the dispute there – as here – was a claim for breach of the Termination Agreement.  Valin 
acknowledges that, but argues that it wasn’t really so because “the purported breach was the 
continuation of benefits conferred during employment”.  The opinion does not say whether there 
were any STD benefits conferred during employment; but it does squarely say that the 
obligation being sued on was plaintiff’s claim that “the Termination Agreement obligated DLA 
Piper to provide” STD benefits. 
 
Nor is it apparent that it would make any difference even if Valin were right about the scope of 
the dispute in Jenks.  The holding in Jenks is that when a later agreement (such as the 
Termination Agreement there, and the Separation Agreement here) is silent on the subject of 
arbitration, the later agreement does not cover the topic of arbitration and therefore does not 
supersede a pre-existing arbitration agreement.  That holding applies whether the underlying 
dispute arises from the later agreement or not.  If the later agreement does not address 
arbitration, then it does not supersede or affect a pre-existing arbitration agreement, which 
remains in force unimpaired.  And if the scope of the pre-existing arbitration agreement by its 
own terms includes termination disputes, then they continue to be within that scope. 
 
Valin has half a better point in distinguishing the other main case cited by Schollmeier, namely 
Oxford Preparatory Academy v. Edlighten Learning Solutions (2109) 34 Cal.App.5th 605.  
The holding in that case was limited to ruling that disputes arising under the parties’ original 
Management Services Agreement continued to be governed by the arbitration clause found in 
that agreement.  Thus, apparently, the court did not hold that disputes arising from the 
superseding termination agreement itself were subject to arbitration.  But the court never said so 
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expressly, one way or the other; one must assume that it need not reach that issue because 
no one was contending that disputes arising from the termination agreement were arbitrable. 
 
Moreover, even if the Oxford court had held that disputes arising from the termination 
agreement were not arbitrable, that result can easily be explained by looking to the scope of the 
original arbitration agreement.  It was expressly limited to “any controversy or claim arising out 
of this Agreement, or the breach thereof”.  (Id. at 607.)  An alleged breach of an obligation 
created only by the termination agreement would not “arise out of” the Management Services 
Agreement, and hence would be outside the scope of the arbitration clause, even though the 
arbitration clause was not superseded.  That is unlike our case, where (as Valin does not 
dispute) the original arbitration clause does expressly cover any disputes arising from the 
termination of employment. 
 
Finally, Valin argues cursorily that Schollmeier waived arbitration by serving responses to 
discovery without objecting on the basis of the present motion, which was filed and pending 
at the time.  The argument is unconvincing.  Valin provides no description of the content of 
the discovery at issue, but it was very likely the same sort of discovery that would have been 
conducted (by agreement or otherwise) in the course of the arbitration proceeding itself.  
Valin does not carry its burden of showing conduct inconsistent with seeking arbitration. 
 
The Court therefore holds, on the strength of Jenks, that the pre-existing arbitration agreement 
between Valin and Schollmeier was not terminated or superseded by the Separation 
Agreement, but continues in force.  It therefore reaches the present dispute.  The Court thus 
grants Schollmeier’s motion to compel arbitration. 
 
This lawsuit is stayed pending arbitration, and the matter is set for Case Management 
Conference on March 15, 2021 at 8:30 a.m. to check on completion of arbitration.  
All intervening court dates are vacated. 
 

  

12.  TIME:  9:00   CASE#: MSC20-01170 
CASE NAME: LAWLESS VS. ZABRONSKY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This was continued by stipulation to September 4. 
 

  

13.  TIME:  9:00   CASE#: MSN20-0582 
CASE NAME: CLAIM OF STEPHANIE PEREZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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ADD-ON 

 

14.  TIME:  9:01   CASE#: MSC19-01792 
CASE NAME: WANG BROTHERS VS. DIRECT LENDING 
HEARING ON MOTION TO DISMISS AND/OR COMPEL ARBITRATION 
FILED BY DIRECT LENDING GROUP, ROSS FIUZI 
* TENTATIVE RULING: * 
 
This was continued by stipulation to August 21. 
 

 

 


